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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD
OFTHE STATE OFILLINOIS

SOUTHERNILLINOIS POWER )
COOPERATIVE )

)
Petitioner, )

) PCBNo. 2006-061
) (CAAPP Permit Appeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
Respondent. )

NOTICE

To: DorothyGunn,Clerk SheldonA. Zabel
Illinois PollutionControlBoard KathleenC. Bassi
100WestRandolphStreet Stephen1. Bonebrake
Suite11-500 Joshuaft.. More
Chicago,illinois 60601 Kavita M. Patel

SchiffHaxtlin, LLP
BradleyP.Halloran 6600SearsTower
HearingOfficer 233 SouthWackerDrive
Jamesit. ThompsonCenter, Chicago,illinois 60606
Suite 11-500
100WestRandolphStreet
Chicago,illinois 60601

PLEASETAKE NOTICEthatI havetodayelectronicallyfiled with theOffice of
theClerkoftheIllinois PollutionControlBoardtheAPPEARANCES,MOTION IN
OPPOSITIONTO PETITIONER’SREQUESTFORSTAY andAffIDAVIT ofthe
Respondent,flhinois EnvironmentalProtectionAgency, a copyof which is herewith
servedupontheassignedHearingOfficer andtheattorneysfor thePetitioner.

Respectfullysubmittedby,

Z2Ió
Robb H. Layman
AssistantCounsel

Dated:November18, 2005
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield,Illinois 62794-9276
(217)524-9137
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BEFORETIlE ILLINOIS POLLUTION CONTROLBOARD
OF TIlE STAtE OF ILLINOiS

SOUTHERNILLINOIS POWER )
COOPERATIVE )

)
Petitioner, )

) PCBNo. 2006-061
v. ) (CAAPPPennitAppeal)

)
ILLINOIS ENvIRoNMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

APPEARANCE

NOW COMESRobbH. Laymanandentershis appearanceon behalfofthe

Respondent,ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY, asoneofits

attorneysin theabove-captionedmatter.

Respectfullysubmittedby,

RobbH. Layman
AssistantCounsel

Dated:November18, 2005
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276
(217)524-9137
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD
OF TIlE STATE OF ILLINOIS

SOUTHERNILLINOIS POWER )
COOPERATIVE )

)
Petitioner, )

) PCBNo. 2006-061
v. ). (CAAPPPermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
Respondent. )

APPEARANCE

NOW COMESSally Carterandentersher appearanceon behalfofthe

Respondent,ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY, asoneof its

attorneysin theabove-captionedmatter.

Respectfullysubmittedby,

SallyC&ter
AssistantCounsel

Dated:November18,2005
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O. Box 19276
Springfield,Illinois 62794-9276
(217)78255M
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BEFORETHE ILLINOIS POLLUTION CONTROL BOARD
OF TIlE STATE OF ILLINOIS

SOUTHERNILLINOIS POWER )
COOPERATIVE )

)
Petitioner, )

PCB No. 2006-061
v. ) (CAAPPPermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

).-

Respondent. )

MOTION IN OPPOSITION TO
PETITIONER’SREQUESTFORSTAY

NQW COMEStheRespondent,ILLINOIS ENVIRONMENTAL PROTECTION

AGENCY (“Illinois EPA’), by andthroughits attorneys,andmovestheIllinois Pollution

Control Board(“Board”) to denythePetitioner’s,SOUTHERNILLINOIS POWER

COOPERATIVE,(hereinafter“Southernillinois Power”or“Petitioner”), requestfora

stayoftheeffectivenessoftheCleanAir Act PermitProgram(“CAAPP”) permit issued

in theabove-captionedmatter.

iNTRODUCTION

Acting in accordancewith its authorityundertheCAAPPprovisionsof the

Illinois EnvironmentalProtectionAct (hereinafter“Act”), 415ILCS5/39.5(2004), the

Illinois EPA issueda CAAPPpennitto SouthernIllinois Poweron September29, 2005.

Thepermit authorizedtheoperationof anelectricalpowergenerationfacility kn wn as

theMarionGeneratingStation. The facility is locatedat 10825 LakeofEgyptRoadin

Marion, Illinois.
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On November2, 2005, attorneysfor thePetitionertiled this appeal(hereinafter

“Petition”) with theBoardchallengingcertainpermit conditionscontainedwithin the

CAAPPpermit issuedby theillinois EPA. TheIllinois EPAreceivedanelectronic

versionof theappealonthesamedate. Fonnalnoticeoftheappealwasserveduponthe

Illinois EPA on November4, 2005.

As partof its Petition, Southernillinois Powerseeksastayoftheeffectivenessof

theentireCAAPPpermit, citing two principalgroundsfor its requestedrelief. First,

Petitionerallegesthat theCAAPPpermit is subjectto theautomaticstayprovision ofthe

Illinois AdministrativeProcedureAct (“MA’), 5 JLCS100/]0-65(b)(2004). As an

alternativebasisfor ablanket stayoftheCAAPPpermit,Petitionerallegesfactsintended

to supporttheBoard’suseof its discretionarystayauthority.

In accordancewith theBoard’sproceduralrequirements,theillinois EPAmay file

aresponseto anymotionwithin 14 daysafterserviceofthemotion. See,35 BL Adm.

Code101.500(d).

ARGUMENT

The illinois EPAurgestheBoardto denyPetitioner’srequestfor astayofthe

effectivenessoftheentireCAAPPpermit. Forreasonsthat areexplainedin detail below,

Petitionercannotavail itselfoftheprotectionsaffordedby theAPA’s automaticstay

provisionasa matterof law. Further,Petitionerhasfailed to demonstratesufficient

justification for theBoardto granta blanketstayoftheCAAPPpermitunderits

discretionarystayauthority. Giventheabsenceof an alternativerequestby Petitioner

seekingeithera stayofcontestedCAAPPpermitconditionsoranyotherreliefdeemed

just andappropriate,theBoardshoulddeclineto gramanystayreliefwhatsoever.

2



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 18, 2005

1. TheCAAPPpermitissuedby theIllinois EPA shouldnot be stayedin
its entiretyby reasonof the APA’s automatic stayprovision.

Thefirst argumentraisedby Petitionermaintainsthat theCAAPPpermit in this

proceedingis subjectto theautomaticstayprovisionoftheAPA. See,Petitionatpages

4-5. TheautomaticstayprovisionundertheAPA governsadministrativeproceedings

involving licensing,includinga“new licensewith referenceto anyactivity of a

continuingnature.” See,5 ILCS100/10-65(b). TheCAMP permit atissuein this

proceedinggovernsemissions-relatedactivitiesat an existing,majorstationarysourcein

Illinois. Accordingly,theillinois EPAdoesnotdisputethat theCAAPPpermitis

synonymouswith a licensethat is of acontinuingnature. Seealso, 5 ILCS100/1-35

(2004)(deflning“license”asthe“whole orpartofany agencypermit...requiredby

law”).

In its argument,Petitionerpostulatesthat theAPA automaticallystaysthe

effectivenessoftheCAAPPpermituntil aftertheBoardhasrendereda final adjudication

on themeritsofthisappeal. Citing to aThird District AppellateCourtruling from over

two decadesago,Petitionerreasonsthat theAPA’s stayprovisioncontinuesto apply

throughoutthedurationofthependingappealbecauseit is theBoard,not theIllinois

EPA,thatmakesthe“final agencydecision”on thepermit. See,Borg-Warner

Corporation v. Mauzy,427 N.E.2d415, 56111.Dec. 335 (3” Dist. 1981). Thestay

provisionwould alsoapparentlyensurethat thePetitionercontinuesto abideby theterms

of“the existinglicense[which] shallcontinuein ãzII forceandeffect.” See,5 ILCS

100/1-65(’b,)(2004).In thiscase,that“existing license”is theunderlyingStateoperating

3



ELECTRONIC FILING, RECEIVED, CLERKS OFFICE, NOVEMBER 18, 2005

permits’ thathavebeenseparatelygoverningthe facility’s operationssincethe illinois

EPA’s original receiptofthepermit application. See,415ILCS5/39.5(4)(Li) (2004).

TheBorg-WarnerdecisionupheldtheAPA’s automaticstayprovisionin the

contextofa renewalfor aNationalPollutantDischargeEliminationSystem(“NPDES”)

permit soughtbeforethe Illinois EPA. Notably, thecourtobserved:

“A final decision,in thesenseof afinal andbinding decisioncomingout ofthe
administrativeprocessbeforetheadministrativeagencieswith decisionmaking
power,will notbe forthcomingin theinstantcaseuntil thePCBruleson the
permit application.”

Borg-Warner,56 Ill. Dec. at 341. The Illinois EPA concedesthat theBorg-Warner

decisionmaystill reflectgood law andthat it probablywarrants,in theappropriatecase,

applicationofthedoctrineofstaredecisisbyillinois courts. Moreover,theillinois EPA

observesthat theruling is apparentlyin perfectharmonywith othersubsequentdecisions

by Illinois courtsthataddressedtherespectiverolesoftheillinois EPAandtheBoard in

permittingmattersundertheAct. In this regard,the Illinois EPAis fully cognizantofthe

“administrativecontinuum”thatexistswith respectto theBoardin mostpermitting

matters,andtheCAAPPprogramitselfdoesnotrevealtheGeneralAssembly’s

intentionsto changethis administrativearrangement.See,illinois EPAv. illinois

Pollution ControlBoard, 486NIE2d 293, 294 (
3

M Dist. 1985),affinned, illinois EPA v.

illinois PollutionControlBoard, 503NE2d343, 345 (ill. 1986);ESGWatts,Inc., v.

Illinois PollutionControlBoard, 676N.E.2d299, 304(3”’ Dist. 1997). Thus,it is the

Board’sdecisionin reviewingwhetheraCA.APPpermit shouldissuethatultimately

determineswhenthepermitbecomesfinal.

In limited situations,it is possiblethatafacility’s operationduringthependingreviewof theCAAPP
permit applicationwasalsoauthorizedin aStateconstructionpermit.
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While theBorg-Warneropinionmayoffer someinterestingreading,it doesnot

providea properprecedentin thiscase.Thisconclusioncanbe arrivedbecausetheMA

simplydoesnotapplyto theseCAAPPpermit appealproceedings.Foronereason,the

APA’s variousprovisionsshouldnotapplywherethe GeneralAssemblyhaseffectively

exemptedthemfrom aparticularstatutoryscheme.Oneexampleof this exerciseof

legislativediscretionis foundwith administrativecitations,which underSection31.1 of

theAct arenotsubjectto thecontestedcaseprovisionsof theAM. See,415?LCS

5/31.I(e)(2004). InthecaseoftheAct’s CA.APPprovisions,asimilarbasisfor

exemptionis providedbythepermitseverabilityrequirementsthat governtheIllinois

EPA’s issuanceofCAAPPpermits.

Section39.5(7)ofthe Illinois CAAPPsetsfbrth requirementsgoverningthe

permitcontentfor everyCAAPPpermitissuedby theillinois EPA. Seegenerally,415

ILCS 5139.5(7)(2004). Section 39.5(7)(i) of the Act providesthat:

“Each CAAPP permit issuedundersubsection10 of thisSectionshall includea
severabilityclauseto ensurethecontinuedvalidity of thevariouspermit
requirementsin theeventof achallengeto anyportionsofthepermit.”

415 J’LCS5/39.5(7)(i) (2004). This provisionrepresentssomethingmorethanthe trivial

or inconsequentialdictatesto anagencyin its administrationof apermitprogram.

Rather,it dearlycontemplatesa legaleffect uponapermittingactionthat extendsbeyond

thescopeofthepermit’sterms. In otherwords,theGeneralAssemblywasnotsimply

speakingto theIllinois EPA but,rather,to a largeraudience.By observingthata

componentof a CAAPPpermitshall retaina“continuedvalidity,” lawmakersclearly

proscribedthat theuncontestedconditionsof a CAAPPpermitmustcontinueto survive

notwithstandinga challengeto thepermit’sotherterms. This languagesignifiesan
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unambiguous intentto exemptsomesegmentof the CAAPPpeimit from anykind of

protectivestay during thepermitappealprocess.Forthis reason,theautomaticstay
provisionoftheAPA cannotbe saidto governCAAPPpermitsissuedpursuantto the

Act.

The BoardshouldalsorejectthePetitioner’sautomaticstayargumenton entirely

separategrounds.Petitionersuggeststhat theAPA’s automaticstayprovision appliesby

virtueof the licensingthat is beingobtainedthroughtheCAAPPpermittingprocess.

However,theAPA containsagrandfatheringclausethat specificallyexemptsan

administrativeagencythatpreviouslypossessed“existingprocedureson July 1, 1977” for

contestedcaseor licensingmatters.See,SILCS100/1-5(a)(2004). Wheresuch

provisionswerein existenceprior to theJuly 1, 1977,date,thoseexistingprovisions

continueto apply. Id.

Proceduralruleshavebeenin placewith theBoardsinceshortly afterits formal

creation.Becausethepermittingschemeestablishedby theAct contemplatedappealsto

theBoard,proceduralruleswerecreatedin thoseearlyyearsto guidetheBoard in its

deliberations.Similar to thecurrentBoardproceduresfor permittingdisputes,theearlier

rulesreferencedtheBoard’senforcementproceduresin providingspecificrequirements

for thepermit appealprocess.Theywerethen,astheyaretoday,contestedcase

requirementsbyvirtue oftheir verynature,

TheearliestversionoftheBoard’sproceduralregulationswasadoptedon

October8, 1970 in theR70-4rulemakingandwassubsequentlypublishedby the Illinois

Secretaryof State’sofficeas“ProceduralRules.” Thoserulesincludedrequirementsfor

permit appeals,effectivethroughFebruary14, 1974,and theyrequiredsuchproceedings

6



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 18, 2005

to be conductedaccording to theBoard’sPartIII rulespertainingto enforcement.See,

Rule 502. In contrastto theRegulatoryandNonadjudicativeHearingsandProceedings,

theEnforcementProceedingsofPartIll containeda plethoraof contestedcase

requirements,including provisionsfor the filing ofapetition(i.e.,Rule304),

authorizationfor hearing(i.e.,Rule306), motionpractice(i.e., Rule308),discovery(i.e.,

Rule313),conductofthehearing(Rule318),presentationof evidence(i.e., Rule321),

examinationofwitnesses(i.e., Rules324,325 and327)andfinal disposition(i.e., Rule

322). A laterversionoftheserules,includingamendments,wasadoptedby theBoard

on August29, 1974.

The‘ProceduralRules”thatoriginally guidedtheBoard in enforcementcasesand

permit appealsformedthebasicframeworkfor thecurrent-dayversionoftheBoard’s

proceduralregulationspromulgatedat 35 ill. Adm. Code 101-130. AlthoughtheBoard’s

proceduralrulesmayhaveevolvedandexpandedovertime, thecorefeaturesofthe

adversarialprocessgoverningthesecaseshaveremainedsubstantiallythesame,

includingthoserulesgoverningCAAPPpermitappeals.BecausetheBoardhad such

proceduresin placeprior to July 1, 1977,thoseprocedureseffectivelysecuredthe

Board’sexemptionfrom theAPA’s contestedcaserequirements.And so long asthose

underlyingprocedureshistorically satisfiedthegrandiatheringclause,it shouldnot matter

that theAct’s CAAPP programwasenactedsometwentyyearslater. After all, it is the

proceduresapplicableto contestedcasesandtheirpoint oforigin that is relevantto this

analysis,not theadventofthepermittingprogramitself.2

Petitionermaycounterthat theBorg-Warner decisionis at oddswith this argumentand thatpart of the
appellatecourt’s ruling heldthat theAPA’s grandfatheringclausedid notapplyto the Board’srules for the
NPDESpermit program.The court’s discussion on the issue of the grandlatheringclauseis inappositehere.
TheNPDESrulesat issuewerewrittenin a way that conditionedtheir effectivenessuponafutureevent.
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11. The CAAPP permit issuedby theIllinois EPA should not be stayedin
its entiretyby reasonofPetitioner’sallegedjustifications.

Separateandapartfrom its APA-relatedargument,PetitionerofferstheBoardan

alternativebasisfor grantingablanketstayof theCA.APPpermit. Specifically,

Petitionersuggeststhat theBoardstaytheentireCAAPPpermit aspartof its

discretionarystayauthority. See,Petition atpages5-7. While thereasonsput forward

by Petitionermight havesufficedto justify a stayof theCAAPPpermit’scontested

conditionshadonebeensought,Petitionerfails to demonstrateaclearandconvincing

needfor abroaderstay. Evenif thePetitionercouldmustermorepersuasivearguments

on this issue,theIllinois EPAquestionswhethersuchanall-encompassingremedyis

appropriateunderanycircumstances.NotwithstandingtheBoard’srecentpracticein

otherCAAPPappeals,the illinois EPAhascometo regardblanketstaysof CAAPP

permitsasincongruouswith theaimsof theillinois CAAPPandneedlesslyover-

protectivein light of attributescommonto theseappeals.

Section105.304(b)ofTitle 35 oftheBoard’sproceduralregulationsprovidesthat

apetition for reviewof aCAMP permitmay includea requestfor stay. The Boardhas

frequentlygrantedstaysin pennitproceedings,oftencitingto thevariousfactors

consideredby illinois courtsat commonlaw. The factorsthat areusuallyexaminedby

theBoardincludetheexistenceof aclearlyascertainableright thatwarrantsprotection,

irreparableinjury in theabsenceof astay, thelack of anadequatelegal remedyanda

Whentheeventactuallytookplace,theeffectivenessof the rulesoccurredafter theJuly 1, 1977,date
establishedin thegrandfatheringclause. More importantly, in addressingan issuethat wasnot centralto
theappeal,theappellatecourtappeais to have erroneouslyplacedtoo muchemphasison the substantive
permittingproceduresofthe NPDESprogram,ratherthanthoseproceduresapplicableto the Board’s
contestedcasehearings. A properconstructionof the APA demandsthat the focusbe placed onthe
existingprocedures“specifically for contestedcasesor licensing.” S JLCS 100/I-5(a) (2004).
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probabilItyofsuccesson themeritsof thecontroversy.See,Bridgestone/FirestoneOff-

roadTire Companyv. illinois EPA.PCB02-31 at page3 November1,2001);

CommunityLandfill CompanyandCity ofMorris v. Illinois EPA,PCBNo. 01-48and01-

49 (consolidated)atpageS(October19, 2000),citing Junknncv. S.J.Advanced

Technology& Manufacturing,498 N.E.2d1179 (
1

g Dist. 1986). However,theBoardhas

notedthat its considerationis not confinedexclusivelyto thosefactorsnormusteachone

ofthosefactorsbeconsideredby theBoardin everycase.See,Bridgestone/Firestoneat

page3.

TheBoardhascommonlyevaluatedstayrequestswith aneyetowardthenature

of theinjury that might befall an applicantfrom havingto complywith permitconditions,

suchasthecompelledexpenditureof“significantresources,”AbitecCorporationv.

Illinois EPA,PCBNo. 03-95atpage1 (February20,2003),or theeffectuallossof

appealrights prior to a final legaldetermination.Bridgestone/Firestoneat page3. The

Boardhasalsoaffordedspecialattentionto the“likelihood ofenvironmentalharm” for

anystaythat maybe granted. See,Bridgestone/Firestoneatpage3; AbitecCorporation

at I; CommunityLandfill CompanyandCity ofMorris v. illinois EPA, at page4.

i. Considerationof traditional factors

Petitioner’sMotion touches,albeitsketchily,on someoftherelevantfactorsin

this analysis. See,Petition atpages5-7. The Illinois EPAgenerallyacceptsthat

Petitionershouldnotbe requiredto expendexorbitantcostsin complyingwith challenged

monitoring,reportingorrecord-keepingrequirementsoftheCAMP permituntil afterit

is providedits proverbial“dayin court.” Petitioner’srightof appeallikewiseshould not

becut shortor renderedmootbecauseit wasunableto obtaina legal ruling beforebeing
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requiredto complywith those termsof thepermit that aredeemedobjectionable.The

Illinois EPArecognizesthesereasonsasa legitimatebasisfor authorizing astayof

permitconditionscontestedon appeal.However,theyarenotatall instructiveto

Petitioner’sclaimthat astayoftheentireCAAPPpermit is needed.

Judgingby afair readingofthePetition,Petitionerhaschallengedarelatively

smallnumberoftheconditionscontainedin theoverallCAAPPpermit,thus leavingthe

lion’s shareofthepermitconditionsunaffectedby theappeal. Much of thegistof

Petitioner’sappealpertainsto “periodicmonitoring,” includinganumberof provisions

dealingwith emissionstesting,reporting,record-keepingandmonitoringofemissions

that arepurportedlybeyondthescopeof the illinois EPA’sstatutorypermitauthority. If

thevastmajorityofthepermit’s termsareuncontested,it cannotlogically follow that the

absenceofa stayfor thoseconditionswill preventthePetitionerfrom exercisinga right

of appeal. Similarly, it is difficult to discernwhy Petitioner’scompliancewith

uncontestedpermit conditionswouldcauseirreparableharm,especiallyif onecan

assume,ashere,that thecrux ofCAAPPpermitting requirementswerecarriedover from

previously-existingStateoperatingpermits.3

The Illinois EPAdoesnot disputethat theCleanAir Act’s (“CAA”) Title V program,which formedthe
frameworkfor theIllinois CAAPP,requiresonlya marshallingof pre-existing“applicablerequirements”
into a singleoperatingpermit for a majorsourceandthat it doesnotgenerallyauthorizenewsubstantive
requirements.See.AppalachianPowerCompanyv.Illinois EPA. 208 P.3d 1015,1026-1027(D.C. Circuit,
2000);Ohio Pub/kinterestResearchGroup it. ltlümtan, 386 F.3d 792, 794 (6”~Cit. 2004);In re: Peabody
WesternCoal Company,CAA AppealNo. 04-Cl, supop.at 6 (EAR, February 18,2005). Aside from the
conditions lawfully imposed by the Illinois EPAfor periodicmonitoringandother miscellaneous matters,
the remainder of the CAAPPpermitshouldbe comprised of the pre-existing requirements that were
previously permitted. A casualcomparison of the CAMPpermitand the Petition suggests that thepresent
appeal only calls into question a relatively small fraction of permitconditions containedin the overall
CAAPPpermit.

10



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 18, 2005

ii. Other related factors

Petitionerarguesthat the absenceof ablanket stay would cause “administrative

confusion”becausetheuncontestedconditionsoftheCAAPPpermitwould remainin

effect while thechallengedconditionswould be governedby the“old stateoperating

permits.” Petition atpage6. The Illinois EPAtakesexceptionto a keyassumptionin

thePetitioner’sargument. In theIllinois EPA’s view, thevestigesofany formerState

operatingpenilits forthis CAAPPsourcedissipatedupon the illinois EPA’s issuanceof

theCAAPPpermiton September29,2005. Thisareaofdiscussionmaybea significant

sourceofPetitioner’smisunderstanding,thusexplainingits conThsionwith theeffectsof

a limited stay.

Section39.5(4)(b)statesthataCAAPPsourcemustabideby thetermsof its

previousStateoperatingpermit,eventhoughthepermitmayhaveexpired,“until the

source’sCAAPPpermit hasbeenissued.”See,415 JLCS5/39.5(4)(b)(2004).4A few

subsectionslater,thestatuteprovidesthat theCAAPPpermit“shalluponbecoming

effectivesupercedetheStateoperatingpermit.” See,415ILCS5/39.5(’4)(’g)(2004).

Takentogether,theseprovisionsindicatethatpermit issuanceandpermiteffectiveness

for aCAAPPpermit aresynonymousandthat anyunderlyingStateoperatingpermit

becomesa nullity upontheaforementionedoccurrence.TheGeneralAssemblycouldnot

havereasonablyintendedfor asource’sobligationto enduponpermitissuance,onlyto

PetitioneralsoreferencesSection9,1(f) of theAct asa sourceofauthority for its proposition that the
State operating permit continuesin effectuntil the CAAPP permit is issued. See,Pet/donat page 5. This
assertion is erroneous. Section 9.1(0 applies only to New Source Review permits issued under the
authority of theCAA, not CAMP permitsspecifically governed by Section39.5. ALthough the text ofthe
subsection is silent with respect to this distinction, it should be construed with referenceto its context and
surrounding provisions, which are confmed entirely to specified CAA programs. Alternatively, to the
extent that the Act’s CAAPP requirementsare more specific to CAA.PPpemiits, the provision found at
Section 39.5(4)(b) would apply Steadof the more general provision under Section 9.1(f).
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have theCAAPPpermit’ssupercedingeffect on the Stateoperatingpermit delayeduntil

permiteffectiveness.

Petitionerapparentlyreadstheabove-referencedprovisionsas thoughtheyapply

to theBoard’sfinal action in thisappeal. See,Petitionatpage6 However,this

argumentignoresotherprovisionsoftheAct that clearlydepicttheIllinois EPA asthe

permit-issuer.No clearerevidenceof this intent canbefoundthanthenumerous

provisionsof Section39.5(9)of theAct, which governtheUnitedStatesEnvironmental

ProtectionAgency’s(hereinafter“USEPA”) participationand, role in reviewingthe

CAMP permits.See,4)5ILCS5/39.5(9)(2004).~OtherprovisionsoftheAct similarly

establishthat permitissuancedenotestheactionofthe Illinois EPA,not theBoard,in the

contextof CAAPPpermitting.6

As previouslymentioned,theIllinois EPAdoesnot denythat theCAAPP

permittingprocessis analogousto the typeof“administrativecontinuum”recognizedby

Illinois courts,in otherpermittingprogramsundertheAct, In this respect,the Illinois

EPAperformsaroleunderthe Illinois CAAPPthat requires,in essence,a defacto

issuanceof aCAMP permit. TheBoard’sobligationin adjudicatingwhetherthepermit

shouldissue,in contrast,is adejure-likefunctionthat, while critical in termsof

See.4/5ILCS5/39.5(9)(b,)(notingrequirementthat theIllinois EPA shallnot “issue” theproposed
permit ifUSEPA providesa written objectionwithin the 45 dayreviewperiod);4)5 !LCS
s/39.s(9,)q)(explainingthat when the Illinois EPA is in receipt of a USEPAobjectionarising from a
petition, the “Agency shall not issuethepermit”); 4/5 IL.CS 5/39.5(’P)(g)(observingrequirementsfor
whenevera USEPAobjection is receivedby the Illinois EPA following its issuanceof apermit after the
expiration of the 45-day review period and prior to receipt of an objection arising from a petition). Notably,
one suchprovision statesthat the “effectivenessof a permit or its requirements”is not stayedby virtue of
the filing of a petitionwith USEPA.. See,415 ILCS5/39.5(9)(/).

6 The requirements in Section39.5(10),entitled “Final Agency Action,” recognizethe standards for

permit issuance by the Illinois EPA. 4/5!LCS5/39.5(/Q1(2004),Similarly, the reviewprovisions for Title
V permits, codified at Section 40.2, focuson a permit denial or a grant of a permit with conditions asa
basis for appeal to the Board. See,4/51L~5/40.2(a)(’2004). The latter provisions evengo sohr as to
reference “final permit action” in relation to the Illinois EPA’s permit decision, Jd.
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determiningwhethera permit issuedby theIllinois EPAbecomesfinal, shouldnot color

themeaningof otherlegal terms.7 Theissuanceor effectivenessof aCAAPP permit is

functionallydistinct from the legalismsassociatedwith whena CAMP permitbecomes

final.

Even puffing asidethelegal semanticsposedby this issue, the thrust of

Petitioner’sargumentmissesits mark. Any confusionstemming from theappealphase

oftheTitle V programshouldbe fairly modestcomparedto thepast. Prior to the

enactmentof theCAA Amendmentsof 1990,statesissuedpermitsunderapatchworkof

variousprograms. In Illinois andelsewhere,numerouspermitsfor separateordiscrete

pollutant-emittingactivitieswould oftenexist for an individual sourceofmajoremissions

andthey frequentlydid notaddresstheapplicabilityofall otherCAA orstate(i.e., State

ImplementationProgram(“SIP”)) requirements.8The Title V operatingpermitprogram

ensuredthat all of a majorsource’sapplicablestateandCAA-relatedrequirementswould

be broughttogetherinto a single,comprehensivedocument. In doing so, the legislation

soughtto minimize theconfusionbroughtaboutfrom theabsenceofa uniformfederal

permittingsystem.9By trying to breathlife into theStateoperatingpermitsbeyondthe

dateofthe Illinois EPA’s permit issuance,Petitioner’sargumentwould actuallyprolong

oneoftheveryproblemsthat theTitle V permittingschemewasmeantto remedy.

As a practicalmatter,Petitioner’s requestedrelief beliesthenotionthat formerStateoperatingpermits
continue to govern the facility’s operationsuntil theBoard issuesits final ruling in this cause. After all, it
is the CAAPP permit issuedby the Illinois EPA from which the Petitioner is seekinga stay.

See,David P. Novella, TheNewCleanAirAct OperatingPermitProgram:EPA’sFinalRu/es,23
EnvironmentalLaw Reporter10080, 10081-10082(Febnia,y1993).

~ /d.

13



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 18, 2005

Petitioneralsomentionsin passingthat the Illinois EPA’s failure to providea

sufficientstatementofbasisfor theCA.APPpermit is anotherreasonfor stayingtheentire

permit. Petition atpage6 BecausePetitionertreatsthis issuesep~ratelyin its Petition,

the illinois EPAwill not fully addressthemeritsoftheargumentin this Motion,

However,theIllinois EPA will briefly respondto the issueasit relatesto thePetitioner’s

requestfor stay.

Thestatementofbasisenvisionedbythe statuteis an informationalrequirement

that is meantto facilitateboth thepublic andUSEPA’sunderstandingofthepermit

decisionin thedraft phaseofpermitting.See,415JLCS5/39,5(8)(b)(2004). It is nota

partof, nordoesit otherwiseaffect, thecontentoftheCAAPP permit andit doesnotbind

or imposelegal consequencesin thesamemannerthat apermititselfdoes.The illinois

EPA generallydoesnot believethatanyperceivedinadequaciesin thestatementofbasis

canlawfully rendertheentireCA.APPpermit defective.

In this instance,thePetitioneridentifiedits grievanceswith respectto theCAAPP

permit’sconditionsnotwithstandingtheallegedflaws in theunderlyingstatementof

basis. To theextentthatsomethingcontainedin a statementofbasisis found

objectionable,or is left out altogether,the Illinois EPA suggeststhat themechanismfor

challengingit rims to theunderlyingpermitcondition,not thestatementitself The

Petitionershouldnotbeheardto complainof the inadequaciesofthestatementwhenthe

basisthatgivesriseto theappealstemsfrom apermit’sconditions,not thedeliberative

thought-processesofthepermittingagency.As such,theIllinois EPA doesnot construe

a statementofbasisasaffectingthevalidity ofthe final CAAPPpermitnorasareason

for voiding the Illinois EPA’s final permit decision. If suchchallengeswererecognized

14
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bytheBoard, theycould serve asa pretextfor preventingthe final issuance of a CAAPP

permitandresultin perpetuallitigation overa largely ministerialagencyfunction.

TheIllinois EPAis ultimatelypreparedto arguethat thestatementofbasisthat

waspreparedin conjunctionwith theCA,APPpermitwassufficientlyadequateasto

complywith theAct. Alternatively,thefllinois EPA ispreparedto contendthat the

statementofbasisrequirementis predominantlyproceduralin nature,is confinedto the

preliminarystagesof thepermittingprocessandarguablylackssufficiently intelligible

standardsasto serveasabasis for enforcement.In anyevent,theBoardshoulddenythe

Petitioner’srequestforstayon any groundsrelatingto this issue. On thewhole, the

Petitioner’schargethat th~statementofbasisaffectstheentirepermitis unsupportedby

law andfailsto demonstrateaprobabilityofsuccesson themeritsofthecontroversy.

iii. Significanceof prior Boardrulings

TheBoardhasgrantednumerousstaysin pastandpendingCAAPPpermit

proceedings.Forthemostpart, theextentofthereliefgrantedhasbeenafunctionofthe

relief soughtby thepetitioningparty. In severalcases,theBoardhasgrantedstaysof the

entire CAAPP permit, usuallydoingso withoutmuchsubstantivediscussion)0

Curiously,all exceptingoneofthepriorcasesinvolving blanketstayswerebroughtby

petitioningpartiesrepresentedby thesamelaw firm. hi otherCAAPPappealcases,the

Boardgrantedstaysfor thecontestedpermitconditions,againmirroringthereliefsought

‘° See,LaneStarindustries,inc.. v. flhinotc EPA, PCBNo. 03-94,slip opinionat2, (January9, 2003);
Nielsen v. Bainbridge, L.L.C., v. IllinoisEPA, ICE No. 03-98,slip opinionat 1-2 (February6, 2003);
Saint-GobainContainers,Inc., v. Illinois EPA, PCBNo.0447,slip opinionat 1-2 (Novcmbe6,
2003);Charnpion Laboratories, Inc., v. Illinois EPA, PCBNo.04-65,slip opinionat 1 (January8,2004);;
Midwest Generalion, L.L.C, v. Illinois EPA, PCBNo. 04-108,slip opinionat I (January22, 2004);Ethyl
Petroleum Additives, Inc., u. IllMo&EPA,slip opinionat 1 (February5, 2004); Board of Trustees of
Eastern Illinois University v. illinois EPA, PCB No. 04-110,slip opinionat I (February5, 2004).
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by thepetitioningparty)’ In a few cases, theBoarddoesnot appearto havegrantedany

stayprotectionwhatsoever,as thepetitioningpartyapparentlyoptednot to pursue such

relief.’2

In themajority oftheafore-referencedcases,the Illinois EPA did not actively

participatein thestaymotionssoughtbeforetheBoarddueto theperennially-oceun-ing

pressofothermatters.13In doingso, the illinois EPA clearlywaivedanyrights to voice

objectionsto thestayssoughtandobtainedin thoseeases.Evenin theabsenceofa lack

of resources,it is doubtful that the illinois EPAwould havearticulatedweightyconcerns,

aspresentlyargued,with respectto thestayreliefrequestedin earliercases. However,

following theBoard’slastoccasionto acton ablanketstayrequestin aCAAPP permit

appeal,illinois EPAofficials becameawareofthepotentialimplicationsposedby stays

on theexistingTitle V programapproval.’4 In thewakeofthisdiscovery,the Illinois

EPAis now compelledto observethat theBoard’searlierdecisionsaffordingblanket

staysto CAAPPpermitsarguablyfell shortof exploringall of therelevantconsiderations

“ See, Bridgestone/Firestone Off-road Tire Company v. illinois EPA, PCB 02-31 at page3 (November-1,
2001);PPG Industries, Inc., v. Illinois EPA,PCENo. 03-82,slip opinion at 1-2 (February6, 2003XAbitec
Corporation v, Illinois EPA, PCB No. 03-95,slip opinion at 1-2 (February20, 2003);Noveon,Inc., v.
illinois EPA, ICE No. 04-102,slipopinionat 1-2 (January22, 2004); OasisIndustries,Inc., v. Illinois
EPA. PCBNo. 04-116,slip opinionat 1-2 (May6, 2004).

11 See, XCTC Limited Partnership, v. illinois EPA, ICE No. 01-46,consolidated with Georgia-Pat91c
Tissue,L.LC., v. Illinois EPA,PCBNo. 01-51; General ElectricCompanyi’. illinois EPA, PCB No. 04-
115 (January22, 2004).

IS TheIllinois EPAdid file a joint motionin support cia stayrequestseekingprotection for contested

conditionsof a CAAPPpermit. See,Abitec Corporation v. illinois EPA, PCBNo.03-95,supopinionat I -

2 (February20,2003).

“ Jim Ross,a formerUnitManagerfor the CAAPPUnit oftheDivision of Air PollutionControl’s
PermitsSection,receivedaninquiry froma USEPA/RegionV representativein March of 2004pertaining
to thebroadnatureof thestaysobtainedin CAAPPpermitappealproceedingsbeforetheBoard. This
initial inquiry led to furtherdiscussionbetweenUSEPAIRegionV representativesandthe IllinoitEPA
regardingthe impactof suchstayson theseverabilityrequirementsforCAM’? permitsset forth in 40
C.F.R. Part70 and the Illinois CAAPP. (See, Supporting Affidavit ofJim Ross attached to this Motion).
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necessaryto theanalysis. Accordingly,the Illinois EPAurgestheBoardto reflectupon

additional factorsthat havenotpreviouslybeenaddressedto date.’5

iv. Statutory objectives of’ CAAPPandcommonattributes ofpermit
appeals

As discussedearlierin thisMotion, the illinois CAAPP commandsthe Illinois

EPAto incorporateconditionsinto aCAAPPpermit thataddressrequirements

concerningthe“severability” of permitconditions. See,415JLCS5/39.5(7)(i) (2004). To

this end,everyCAAPPpermitis requiredto contain apermitconditionseveringthose

conditionschallengedin a subsequentpermitappealfrom theotherpermitconditionsin

thepermit. Theseverabilityprovisionis prominentlydisplayedin theStandardPermit

Conditionsof thePetitioner’sCAAPPpermit. See,StandardPennitCondition9.13. It

should alsobe notedthat thelanguagefrom theAct’s CAMP programminorsthe

provisionpromulgatedby USEPAin its regulationsimplementingTitle V of theCAA.

See,40 C.F.R.§70.6(a)(5)(July1, 2005edition).

As is evidentfrom thestatutorylanguage,theobviouslegislativeintent for this

CAAPP provisionis to “ensurethecontinuedvalidity” of theostensiblylargerbodyof

pennittingrequirementsthat arenotbeingchallengedon appeal.Theuseoftheword

“various” in describingthoseconditionsthatareseverableis especiallyimportantwhen

comparedwith the laterreferencein the saintsentenceto “anyportions”ofthepermit

thatarecontested. Becausethecommonlyunderstoodmeaningof theadjective

‘various” is “of diversekinds” or “unlike; different,” thiswordingdemonstratesa

legislativeintentto contrastonediscernablegroupof permit conditions(i.e., uncontested

IS It is notedthattheBoard’sprior rulingsregardingblanketstaysofCAAPPpermitshave beengranted

contingentupon the Board’sfinal actionin theappealor “until theBoardordersotherwise.”
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conditions)from the other another (i.e.,contestedconditions). See.TheAmerican

HeritageDictionary,SecondCollegeEdition;seealso, Webster’sNewWorld Dictionary,

Third CollegeEdition (describingprimaryuseof the termas “differing onefrom another;

of severalkinds”). Giventheclearabsenceof ambiguitywith thisstatutorytext,no other

reasonablemeaningcanbe attributedto its language.

TheIllinois EPAreadilyconcedesthat thepennitcontentrequirementsofthe

CAA andthe illinois CAMP arenot directly binding onthe Board. However,while the

Illinois EPA’smandateunderSection39.5(7)(i) of theAct’s CAAPP programdoesnot,

on its face,affecttheBoard,theprovisioncouldarguablybe readasa limited restriction

on theBoard’sdiscretionarystayauthorityin CAMP appeals.’6Implicit in thestatutory

languageis anunmistakableexpressionaimedatpreservingthe validityandeffectiveness

of somesegmentofthe CAAPP permit during the appeal process.This legislativegoal

cannotbe achievedif blanketstaysarethe convention. Where theobvious intention of

lawmakerscould be thwarted, reviewing courts must construea statute in a mannerthat

effectuatesits objectandpurpose.See,F.D.LC. v. Mhiser,799F.Supp. 904 (C.D. ill.

1992);Castanedav. illinois HumanRightsCommission,547 N.E.2d437(111. 1989). In

this instance,theBoardshouldrecognizean inherentlimitation of its stayauthorityby

virtue ofthe Illinois CAAPP’s severabilityprovision. At the very least,theexistenceof

the provision should givepauseto the Board’srecentapproach in evaluatingstaysin

CAAPP permit appeals.

~ Any such restriction maynot be absolute, as the Act’s permit content requirement doesnotnecessarily

rule out the potentialmeritsof a blanket staywherea permit is challenged in its entirety.As previously
mentioned,the Illinois EPA disputesthemerits of Petitioner’sargumentrelatingto apurporteddeficiency
in the CAAPPpermit’s statementof basis.
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It is noteworthythatoneofthechiefgoalsof theCARsTitle V programis to

promotepublic participation,includingtheuseofcitizensuits to facilitatecompliance

throughenforcement.”Theseverabilityrequirementof thePart70 regulations,which

formedtheregulatorybasisfor Section39.5(7)(i)oftheIllinois CAAPP, canbe seenas

an extensionof this endeavor.BlanketstaysofCA.APP permitscouldarguablylessen

the opportunitiesforcitizenenforcementin an areathat is teemingwith broadpublic

interest. Moreover,thecumulativeeffectof stayssoughtby Petitionerandothercoal-

fired CAAPPpermitteesin otherappealswould casta widenet. Blanketstaysofthese

recently-issuedCAAPPpermitswouldeffectively shieldan entiresegmentofIllinois’

utilities sectorfrom potentialenforcementbasedon TitleV permitting,whichwasmeant

to provideamoreconvenient,efficientmechanismfor thepublic to seekCAA-related

enforcement.

Onelastconsiderationin this analysisis thedeliberate,if not time-consuming,

paceof permit appealsin general.Frompastexperience,theIllinois EPAhasobserved

thatmanypermit appealsareofatype thatcouldmoreaptly bedescribedas“protective

appeals.”Thesetypesofappealsarefrequentlyfiled becauseaparticularpermit

conditionaffectsan issuerelatingto on-goingorfutureenforcementproceedings.

Alternatively, thesecasesmayentail someotherkind ofcontingencynecessitating

additionalpermitreview,anewpermitapplicationand/orobtaininga revisedpermit from

theIllinois EPA. Only rarelydoesa permitappealactuallyproceedto hearing.

Basedon theIllinois EPA’s estimation,nearlyall of theCAMP permit appeals

filed with theBoardto datecouldbe aptly describedas“protectiveappeals.”While a

~ See.David P.Novello, TheNewCleanAir Act OperatingPermitProgram:EPA ‘s Final Rules.23
EnvironmentalLaw Reporter10080, 10081-10082(Febnwy 1993).
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handfulofcaseshavebeenvoluntarilydismissedfrom theBoard’sdocket,severalof

thesecasesare,andwill remain,pendingwith theBoard for monthsand/oryearsto

come,in part, becausethereis no ability to resolvethemindependentoftheirrelated

enforcementorpermittingdevelopments.As theIllinois EPA is oftenan obligatory

participantin manyofthesetypesofcases,this argumentis notmeantto condemnthe

practice.Rather,therelevantpointis that significantportionsofaCA.APPpermitstayed

in its entiretywill bedelayedfrom takingeffect, in spiteofbearingno relationshipto the

appealor its ultimateoutcome. To allow thisundercircumstanceswherepetitioning

partiesseldomappearto desiretheir“day in court” strikestheIllinois EPA asneedlessly

over-protective.

CONCLUSION

For the reasonsexplainedabove,the Illinois EPAmovestheBoardto denythe

Petitioner’srequestfor astayoftheeffectivenessof theCAMP permit in its entirety.

Respectfullysubmittedby,

ILLINOIS ENVIRONMENTAL

PROTECTIONAGENCY,

w4—
Robb H. Layman
AssistantCounsel

Dated:November18, 2005
Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield,Illinois 62794-9276
(217)524-9137
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STATEOF ILLINOIS
COUNTY OFSANGAMON

AFFIDAVIT

I, JimRoss)beingfirst duly sworn,deposeandstatethat thefollowing statements

set forth in this instrumentaretrueandcorrect,exceptas to mattersthereinstatedto on

informationandbeliefand,asto suchmatters,theundersignedcertifiesthathe believes

thesameto be true:

1. I awcurrentlyemployedby theIllinois EnvironmentalProtectionAgency

(“Illinois EPA”) asaSeniorPubliáSeMb~.Administratorprofessionalengineer.During

theearlypartof 2004, I wastheManageroftheCleanAir Act PermitProgram

(“CAAPP”) Unit in theDivision ofAir Pollution Control’s PermitSection,whoseoffices

arelocatedat 1021 North GrandAvenueEast,Springfield,Illinois. I havebeen

employedwith the illinois EPAsinceMay 1988.

2. As partofmy job responsibilities,I participatedin frequentteleconference

callswith representativesfrom theUnitedStatesEnvironmentalProtectionAgency

(“USEPA”) at~RegionV in Chicago,Illinois, involving variousj,endingCAAPPpermit

applicationsandissuespertainingto theadministrationoftheCAMP program. By

virtueofmy involvementin theCAAPPpermit reviewprocess,I amfamiliarwith

communicationsbetweenUSEPA/RegionV andtheillinois EPAin Marchof2004

concerninganissuerelatingto staysobtainedin CAAPPpermitappealsbeforethe

Illinois PollutionControlBoard. Theissuewasinitially raisedby arepresentativefrom

USEPA/RegionV. who expressedconcernabouttheimpactof suchstaysuponth~.

severabilityrequirementsof40 C.F.R.Part70 andtheillinois CAAPP.

3. I havereadtheMotion preparedbytheillinois EPA’s attorneysrelatingto



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 18,2005

thismatterand,fmuther, find that the factsset forth in saidresponsesandanswersaretrue,

responsiveandcompleteto thebestofmyknowledgeandbelief.

Furth tsayethnot.

O~.
SubscribedandSworn
To BeforeMethis.L(Day ofNovember2005

oeka-xT r’;~~°’~t
BRENDA BOEWNER :

4 PCTPRYPUeUC.$TATEOVIUJNOIS2

ttzy~SaJlSSJONEXP~ESJ~j~4
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CERTIFICATE OF SERVICE

I herebycertify thaton the18th dayofNovember2005, I did send,by electronic

mail with prior approval,the following instrumentsentitledAPPEARANCES,

MOTION IN OPPOSITION TO PETITIONER’S REQUEST FOR STAY witS

AFFIDAVIT to:

DorothyGunn, Clerk
Illinois Pollution ControlBoard
100WestRandolphStreet
Suite11-500
Chicago,Illinois 60601

andatrueandcorrectcopyofthesameforegoinginstrument,by First ClassMail with

postagethereonfhlly paidanddepositedinto thepossessionoftheUnitedStatesPostal

Service,to:

BradleyP.Halloran SheldonA. Zabel
HearingOfficer KathleenC. Bassi
JamesR. ThompsonCenter StephenJ.Bonebrake
Suite11-500 JoshuaR. More
100WestRandolphStreet KavitaM. Patel
Chicago,Illinois 60601 SchiffHardin,LLP

6600 SearsTower
233 SouthWackerDrive
Chicago,Illinois 6060

RobbH. Layman
AssistantCounsel


